AWARD NO. 18
CASE NO. 18

PUBLIC LAW BOARD NGO, 53¢2

BROTHERTIOOD OF LOCOMOTIVE ENGINEERS

PARTIES )
TO ]
DISPUTE CSX TRANSPORTATICN, INC.

STATEMENT OF CLATM

Claim for full reinstatement of
dismissed Engineer D. R
Owens (CSXT [D# 173118} o
the service of CSXT. Such
reinstatement to inelude re-
moval of all record of disci-
pline of this instance from his
personal record (PS-10}, fuli
pay for all lust wages begin-
ning on September 1, 1893 to
final adjudication, cumuiatv
vacation time undisturbed.
seniority sianding unim-
paired, all Health & Welfare
bensfits intact and unreducsad.
and fuil restoration of all
other rights thereto pertaiming
to his employment with CSXT.

OPINION OF BOARD ]

Claimant, an Engineer witil ap-
proximately 17 years of servics, was
dismissed by letter cated September

1, 1985 for failing to protect himsel{
from injury and for being accident
prone.

The two allegations wili be sepa-

rately addressed.

A, Claimani's Jens 11, 1588

Inmry

On Mavy 12, 1aas,
7il's

Superintendent’'s Notice No. 113 is-
sued stating {Car. Exh. A at 123):
TO: All Concemed

SURJECT: Hazardous Walking

BCYLES TERMINAL

Due to track work underway. all
emplovees should exercise exireme
caution while working on an around
21l tracks from the north end of the
receiving yard to location "3027 at
Bovles Yard, Birmingharn, AL

All concerned must be on the lock-
out for uneven waikways, locse bal-
last and other walking hazards
within this area.

Claimant was familiar with the
notice. Tr. 62, 69. Nevertheless, on
June 11, 1993 at 1710 hours,
Claimant stepped on a rail anchor
laying in loosc baliast and twisted -
his knee. Tr. 16. According 1o

laimant {ITr. 621

[A] We were crossing the noria

end of the Receiving Yard
Boles. Alabama, 1 sizpped oo
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an object beside the rail and
twisted my knese.

Further, according to Claimant
(Tr. 84-85):

‘@] Did wou note that object When
won1 srepped on it?

IA]  No, sir, I didn't see it
Claimant had surgerv on his
knee and. as of the date of the in-

vestigation [August 11, 18%3),

Claimant was still under the care of

a doctor. Tr. 72

Substantial evidencs supporis
the Carricr's detsrmination that
Claimant did not protect himself
from injury as reguired by the
Carrier's rules. The Carrier's Safety
Policy Statement states in part ihat
{Tr. 68) “Injo action should be taken
until we are fully aware of the haz-
ards involved and have a plan o
avoid injury.” The rules generally
require emplovees to work safely.
Supertintendent’s Notice Ne¢. 113 is-
sued May 12, 19935 warmed emplov-
ees to be aware of “hazardous
walking conditiens” and further
warned emplovees that thev "must

- -
|

be on the lcokout for uneven walk-
ways, lcose ballast and ofther walk-
ing hazards within this area”.
Claimant was aware of that was

ing. Nevertheless, on Juns 11,
1865, Claimmant ste pped on a rail

- - .
anchor which apparenty w25 in

plain view or should have been seen.
Substantial evidence therefore sup-
ports thus portion of the allegalivus
against Claimant.

BE. The Accident Prone
Allegaticns

Claimant was also found by the
Carrier to be accident prone. The
evidence supporting that asserdon
came from Assistant Division
Superintendent 4. B. Cato
mony that Claimant had sustained
nine incidents of njuries {inciucing
the injury in this case) [rom
November, 1882 through Ju

1855, Cate them comparsd the
records of five employees immedi-

ately junior to Claimant and

emplovees immediately seudoi to
Claimant and those 10 emplovees
had an average of 1.8 injuries. Cato
made furth
+y confacts and salaties and

Ner COTMPEriSOons COILCETIl-
ing safef

found Claimant had similar faciors
when compared to those cmployees.
Cate concluded (Tr. 1) “[clomparing
his record to those vi lils pecrs, |
definitelv see that Mr. Owens is an
injury prone individual.”

With respect fo the eight other
incidents of injury relied upon b¥
the Car—ier, if fdoes not appear from
this record that there weres inves
gaticns and discipline oI f:liat
Claimeant was determined to te re-
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sponsible for those other eight in-
juries.

On this property, Uie issue of
accident promeness as a basis for
discipline is not a new issue for the
neutral member of this Board. In
PLB 5416, Award 21 the ability of
this CarHer fo rely upon accident
proneness as a vasis for disciplin
where the incidents of injury which
were not deteriniied to be the em-
plovee's fault was discussed a:t
iength. Based upon a review cof prier
awards involving the Carrier, ine
relevant portion of PLE 53416, Award
21 stated as follows (id. at 3-3)

Cme of the most imporiant funcden

of the arbitration process is 1C pro-

vide stability to collective bargainin

reiatonsnips. Where an issue g

bhesn decided in the parties’ relazon-

ship, it is not the funection of 2

Board in a subseguent case to rede-

texmine the matter de rnovo earh timea

the issue is raised. With respect ic
pricr awards, it is well-accepted hat
when an issue has been decided our

funecron is only to determine if (e
prior award is palpably ermonecus.

i1

il

From what is before us, then, the is-
sue of whether the Carrier needs <o
demonsirate respouasibilicy by hs
emploves for the cited mstances of
mjuries to support a disciplinary ac-
tion based upon alegations that the
emploves is accident prome 15 N6t 2
question of first impression. The
Carr=er cites us to one award {which
in turn cites ancther) favoring its
pesition that fault nesd not De
shown and the Crganization ciies
us to five awards with language
stathng the opposite.

At first blush, the awards on this is-
sue invelving the Carrier are int ap-
parent conflict. However, closer ex-
amination shows that the m10st re-
cent awards directly on point which
specifically address the accident
prone allegation faver the
Organizaton’s argument of the need
for the Carrier to make a showing
that the employee was determined to
be respomsible for the cited in-
stances. PLE 4833, Award 32 was
decided in December, 1892 and PL3
5441, Award 1 was decided in
September. 1983, Those awarcs
were decided after PLE 3741, Award
1271 whicl: favored the Carrier’s post
tion.

Therefore, it is fair to conclude that
although at one fime helween the
pariies fault may have been Irrele-
vani in accident prome cases, since
1992 Boards reviewing these kinds of
cases have required the Ceasxler to
demonsirate that the emplovee nad
been found to be i some way Ie-
spensible for the prier injuries.
Indeed, PLB 5447, Award 1 specifi-
cally relicd upon that holding in PLE
4833, Award 32 (“Without such a
fnding under the standard sel forth
lin PLB 4833, Award 32], the Carrier
has not met its burden of proof to
stow that a particular individual is
Injury prone.”).

We do not find those most recent
awards Derween the parties relted
upon by the Organization to be pal-
pably in ervor. How we would decide
the question on a deg newvo basis Is
therefore irrelevant. For stability
purposes, betwesn these parties and
berause the most recenti awards
state that im order to finé that an
emplovee is accident prone. there
must be a demonstration that the
emploves was determined to be re-
sponsible for the cited instancss, we
ara therefore required io defer to that
une of authority. ©On Uids wuoeity,
ir order for the Cartier to discipline
an empiovee for being accident
prona, The Carrier TIust demensTaie
that responcibility was assessed for
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the cited injuries against the em-
ployee for the cited incidents.

Therefore, because 13 of the 18 inci-
dents relieg upon the Cartier in this
case wers instances where no nves-
tigations were held and no disci-
piinary actions were assessed, under
the cuthority develeped bet'wee:':
these paries, the Carrier could rot
relv upon those 15 incidents to
show that Claimant was acciden:
prone. Under the cimcUumstances, we
have no choice buz to susiain the
claim,

That logic must apply 1o this
se as well, ‘Thersz is no evidence

C&a
that the eight other imciczntis
esulting in Claimant's prior

injuries were his fault. There were
no investigations, discinline
assessed or other findings that
Claimant caused or contributed o
those other eight injuries. DBased
upon PLE 35418, Awwd ZI,
substantial evidence therefore coes
not support the Carrier's
cetermination that discipline wa

i

i

also appropriate because Claiman
was accident prone.

The Carrier's ciied autherity in
its submission is not persuasive t
chignige thie result.  First Division

Award 20438; PLE 342, Award 2;
and FPLE 4724, Awward 4 did not in-
volve this Carrier.

C. Rerpedy

The remalning quesioil CoLiceL s

the remedy.

The Carrier dismissed Claimant
for two reasons: (1) failing to protect
himself from injury and (2} for being
accident prone. As discussed, sub-
stantial evidence supports the first
ground but not the second. The
amount of discipline chosen by the
Carrier {{.e., dismissal} therefore
cannoct stand. Under the circum-
stances, this Board is of the opinion
that a 20 day suspension will serve
io get the message through to
Claimant that in the future he must
protect himsell from myury as re-
quired by the Carrier’s rules.

Qur desire is that Claimant be
made whele for lost wages and
benefits less the consequences of a
20 day suspension. Ordirarily. we
would simply reguire Claimants
reinstatement and would further r
quire that Claimant be made whole
for lost wages and benefiis less the
consequences of the 30 day suspen-
sion. However, this Board is uncer-
iain of Claimant's condition anad the
statns of his smplovment relation-
ship.

The record shows that Claimani

had surgery and, at leasi as uf the’

date of the imvestigation. was siill
néer a docror's care. We are aiso

advised ithat Claimant has insti-

E

tuted litigation against the Carzier.

Wa do not know, Rowever wheather
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Claimant is capable cf retuming to
work and further do mot know the
status ot that hugation.

Therefore, in addition to reducing

ER] =
Claimant’s monetary entitlement by
the consequences of a 30 day sus-
pension, Claimant's backpav and
benefit entitiement <hall be further
reduced by any sum of money he re-

eived (or shall reczive} for losi

)

wages and benefits ITom aily cuils
pensation procesdings or other legal
action instituted agalnst z¢

Carrier. Claimant shall be enutisd

I

to reinstatement, but only if Iz has
not wajvad fhat right (expressly or
by implication) in any legal procesc-
ings and further only if he passes
the ordinary reluti to duty exami-
nations. This Board shail retain
jurisdiction for any disputes con-
cerning the remedy.

AWARD
Claim sustalned inn zucord with
the opinion.
Tdwin H. Benn
Newizal Member

Cartrier Member

QOrganization Meinbel

Datad:

Jacksonville, Florida / L
/2795



